Urban Redevelopment Agency of the City of Stockbridge

Gramm

The City of Stockbridge has been at
the epicenter of the eminent domain debate
in Georgia since the Kelo decision. In the
wake of the Kelo case, the public outcry
for reform was deafening. The timing for
the City could not have been worse, they
had a meeting scheduled to move forward
with the condemnation process the day af-
ter the Kelo decision was announced.

People were outraged that the Su-
preme Court had ruled that private property
could be taken for reasons other than legiti-
mate public use. Traditional uses are
schools, roads, parks and many other uses
that are owned by the public for the direct
benefit of the public.

The City’s planned project included
condominiums, office space, retail space
and civic space. The City eventually con-
demned six properties and displaced the
tenants of some. Of the six properties con-
demned two property owners chose to chal-
lenge the City’s right to take of their prop-
erty. Both property owners were proven to
be right in their position.

Possibly, the other four property
owners wanted to sell their property (at the
price offered) to the City; more likely, they
did not want to fight with the City over the
taking. Of the four, one settled with the
City for about the same price she was of-
fered from a private developer and the
other three sold their property (via court
order) to the City and are awaiting a jury
trial, to determine the final price they will
be paid.

That was Ms Gramm’s position un-
til October 9, 2007, when the court entered
an order requiring her to return the City’s
money (less condemnation expenses) and
accept the return of her property.

Ms Gramm’s story is possibly the
most troubling of all. She did not challenge
the City’s right to take her property, but is
now faced with the very real prospect of

being forced to buy it back from the City.

The City engaged in the real estate
development business, but unlike tradi-
tional private sector developers they did
not have to bother with the details of as-
sembling property for their planned project,
because they were willing to force private
property owners to sell their property to the
City whether they wanted to or not. They
did not follow free market rules then, and
they do not intend to now. They simply
messed up and now expect Ms Gramm to
suffer the consequences of their misdeeds.

In considering the history of the
Gramm case, keep in mind the City’s
claims, as to the meaning of the cases
cited; opposed to the facts in each case and
the court’s opinions in those cases.

The City Council of the City of
Stockbridge adopted a Resolution on No-
vember 8, 2004, “that one or more slum
areas exist in the City and that the rehabili-
tation, conservation, and redevelopment, or
a combination thereof, of such area or areas



IS necessary in the interest of the public
health, safety, morals or welfare of the resi-
dents of the City.” Ms Gramm's property is
located within the designated “slum area.”
The City chose to condemn Ms Gramm's
property in November, 2005, to make way
for a planned Town Center Development.

During the negotiation stages of the
property acquisition Ms Gramm indicated
that she preferred to develop her own prop-
erty to be consistent with the proposed
Town Center Development. The City
placed numerous restrictions and condi-
tions on the participation of Ms Gramm in
the new development, and was ultimately
successful in acquiring Ms Gramm's prop-
erty through the powers of “eminent do-
main.” January 16, 2006, the City was
awarded fee simple title to the property,
upon depositing $430,000.00 into the Reg-
istry of the Court.

The funds were disbursed to Ms
Gramm, without her waiving any claims
for additional sums as full and adequate
compensation. The City of Stockbridge/
Urban Redevelopment Authority owned
the property fee simple. Ms Gramm was
granted a jury trial that was scheduled for
February 5, 2007; however, on that very
day the City dismissed the condemnation
against Ms Gramm's property and de-
manded that she, in effect, purchase the
property from the City. The City alleged
that the property could no longer be put to
a public use and would be an unfair burden
on the citizens of Stockbridge. The City did
not confess that they had abandoned their
plans for Ms Gramm's property, or that
Ms Gramm's property is surrounded on
three sides by property they were not suc-
cessful condemning.

Ms Gramm's dilemma began when
the Horvath Family (their property com-
pletely surrounds Ms Gramm's) challenged
the City's right to take their property to de-
velop for private uses. When the Horvath

, il
|—v—|—'—"-1—|:—'r 11|
=

Family was successful in their challenge
and the condemnation was set aside in that
case, the City was stuck with land locked
“slum” property. If the City’s November 8,
2004, Resolution required the City to reha-
bilitate Ms Gramm’s property when it was
convenient and profitable for them to do
so; they should not be relieved of their re-
sponsibility when the potential profit, for
the City, has been greatly diminished.

When the City engaged in the real
estate development business, they had a
decided advantage over their private sector
competitors. They operated under govern-
ment rules instead of free market rules.
They controlled the zoning process, and
they used their eminent domain powers to
assemble the needed property at below
market prices. Unfortunately, for the citi-
zens of Stockbridge, the City achieved
government results instead of free market
results. The City claims that they have been
planning this project since 1999, they
started construction in 2007, on a private/
public project that will lose money.

The City was content to own, fee
simple, Ms Gramm’s former property for
more than a year. But now that they cannot
perform on their business plan, they claim
that they have no public use for the prop-
erty and are attempting to force Ms Gramm
to purchase it back.



What a racket, the irony is that a
private sector developer, with the power to
limit competition and acquire property on
their terms, would own the world. The City
IS going to be lucky to recover from this
financial disaster. People with a govern-
ment mindset should leave business ven-
tures to people with a business mindset.

The outcome of this case will affect
Ms Gramm on a personal level, but it will
also affect every Georgian. If this case is
allowed to stand on appeal, the precedent
(case law) will be set for any property
owner in Georgia to be subject to the
forced sale and forced re-purchase of their
property if the condemnor's plans change.
The power of condemnation is a *“high
power” that should not be used as a busi-
ness tool for governmental entities. This
power was granted by the founders to pro-
vide, a last resort method, for governments
to acquire property for legitimate public
use and was never intended to be used to
compete with traditionally private sector
enterprises.

The Court's Order, October 9, 2007,
found that, (a) “the condemnation action
was dismissed after it appeared the con-
demnor would not be able to use the prop-
erty for a public purpose and the con-
demnee contended that she could obtain a
higher price if she were allowed to develop
the property herself.” The court fount that,
(b) “the condemnor contends that the law
has always been that while a condemnor
may not simply abandon a condemnation
action, public policy (and indeed, the law)
mandates that a condemning authority
ought not be forced to keep property it does
not need and can not use for a public pur-
pose.”

The court further found that, (c) “It
has long been the law in this State that a
“condemnor can not just abandon a con-
demnation proceeding.” Housing Authority
of Atlanta v. Mercer, 123 Ga. App.

38, 43, 179 S. E. 2d 275 (1970) (emphasis
added). Instead, the condemnor must pay
“all expenses accrued to the condemnee.”
Id. This is in accord with the other cases in
which this principal is cited.” The Court
cited other cases, Marist Society v. City of
Atlanta, Gatefield Corp. v. Gwinnett
County, City of Griffin v. McKemie and
Lamar Co., LLC v. State. The Court found,
(d) “In Gatefield, the Court of Appeals
made clear that while the condemnor can
not simply abandon a condemnation, nei-
ther can it be required to keep property
“that it neither wants nor needs;” such a
result being “inimical to the public inter-
est.”

The court found, (e) “When the
General Assembly amended the eminent
domain statutes in 2006, it provided for
how a condemnor may go about accom-
plishing a reconveyance. If property is not
put to a public use, O.C.G.A. 22-1-2 (c) (1)
(A) provides that the property may be re-
conveyed by quitclaim deed with the con-
demnor being paid “compensation not to
exceed the amount paid by the condemnor
at the time of acquisition.” O.C.G.A. 22-1-
12 provides that a condemnee is to be paid
her reasonable expenses incurred if the
condemnation “proceeding is abandoned
by the condemning authority.”

“When read in conjunction with
one another, the prior case law and the new
statutes make clear that (1) if the Condem-
nor decides that it does not need property
for a public purpose, not only can, it must
return the property to the Condemnee; (2)
the reconveyance may be accomplished via
quitclaim deed; and (3) in that event, the
Condemnee must pay the condemnor
“compensation not to exceed the amount of
compensation paid by the condemnor at the
time of acquisition” less the actual, reason-
able expenses incurred as a result of the
condemnation. As a result, the dismissal
must stand and the only matter left to be



determined is what amount of expenses the
Condemnee in this action has incurred as a
result of the condemnation.”

The Mercer case, the Court cited,
“all expenses accrued to the condemnee.,”
but the Appeals Court ruled, (a) “1. After
the award of the appraisers, a condemna-
tion proceeding cannot be dismissed by the
condemnor.” (b) The Court further ruled,
“The lower court did not err in making the
award (if the assessors the order and the
judgment of the court; in directing the con-
demnor to pay the amount of the award
into court, and ordering that upon the pay-
ment of the award into court the property
was condemned and title was vested in the
condemnor.” The title was vested in the
City, January 2006, and therefore, the City
is not entitled to amend or dismiss its peti-
tion. The Mercer case dealt with a con-
demnor that was unwilling to complete the
condemnation when unhappy with the as-
sessor's award and the court ordered the
condemnor to complete the condemnation.
This case cannot be reasonably construed
to mean that a condemnor, once vested, can
simply abandon the condemnation and de-
mand a refund because their circumstances
have changed.

The Gatefield case dealt with a con-
demned sewer easement, permanent and
construction located within the Gatefiled
property, which was condemned in error by
relying on a faulty survey. The county was
allowed to abandon the condemnation with
the condition that it reimbursed the Gate-
field Corp. for their condemnation related
expenses. In this case the condemnee's
property was not harmed by the county, no
construction or eviction occurred. The
Court ruled that Gatefield must be compen-
sated for the expenses incurred in defend-
ing against the condemnation proceeding.

The McKemie case dealt only with
the award of attorney fees. The lower court
awarded the McKemies’” when the City of

Griffin abandoned their condemnation pro-
ceeding and redesigned the sewer line. The
McKemies’ did not challenge the dis-
missal, they only sought attorney fees in-
curred in defending against the condemna-
tion. The City challenged the attorney fees
award and the Appeals Court, vacated the
award. The case was taken up by the Geor-
gia Supreme Court and reversed. This
would be relevant to the City of Stock-
bridge’s argument if, Ms Gramm had been
awarded attorney fees and the City was try-
ing to overturn the award. Since the ques-
tion of the legitimacy of the dismissal was
not raised, it was not addressed.

The Lamar case, was about a prop-
erty owner and their tenant, the Lamar Co.
The State condemned both the property
owner and the tenant and both appealed the
value award. Before the appeal hearing, the
State settled with the property owner for
almost twice the amount of the special
master award. The State required the prop-
erty owner to terminate the lease with the
Lamar Co.; according to the terms of the
lease, if the property was sold the property
owner could terminate the lease, with 90
days notice. After the settlement agree-
ment, the State voluntarily dismissed the
condemnation proceeding. Lamar, chal-
lenged the dismissal. Once the lease was
terminated, they had no actionable interest
in the property. The court, however, ruled
that the State must reimburse Lamar for
their attorneys fees. This case may have
some relevance to Ms Gramm’s tenant, de-
pendent upon their lease agreement, but it
does not address the question in Ms
Gramm’s case.

When the General Assembly
amended the eminent domain statutes their
intent was not to allow condemnors to
force the return of unneeded or unwanted
property. More specifically O.C.G.A. 22-
12-2 (c) (1) (A), was enacted to provide for
property owners a remedy if property was,



in fact, taken and not used for the declared
purpose (an effort to stop “land banking”
by condemnors) and cannot be read to
mean that condemnors can return property
at will and demand a refund. This statute is
written for property owner protection and
states that a property owner “may” apply
for the return of their property or for addi-
tional funds. It in no way binds the prop-
erty owner to the return of their property at
the whim of the condemnor. O.C.G.A. 22-
1-12 provides for compensation to a con-
demnee if, 1. The final judgment is that the
condemning authority cannot acquire by
condemnation, or 2. The proceeding is
abandoned by the condemning authority.
This statute does not provide unfettered
powers to the condemning authority to
abandon a condemnation at any time; it
simply describes the remedies available to
a condemnee in the event of a valid aban-
donment of a condemnation. Title cannot
be vested in a condemning authority until
all, non-value, challenges to the condemna-
tion are decided and once vested there can
be no further challenges to the taking; it
logically follows that once vested a con-
demnation is complete and cannot be modi-
fied if a condemning authority changes its
mind.

If this ruling stands no property
owner can ever know, with certainty, who
will ultimately own the condemned prop-
erty until it is put to the alleged “public
use.” It will constrain a prudent con-
demnee, of average means, from replacing
the condemned property until the condem-
nor has actually put it to use, which could
be years. It will allow the condemnation
process to become even more abusive than
it became after the Supreme Court inter-
preted “public use” to mean “public pur-
pose.”

This ruling puts the condemnee in a
severely disadvantaged position to the con-
demnor, it must not be allowed to stand.

The Case Law Game

The City relies on the Mercer Case. “ con-
demnor can not just abandon a condemna-
tion proceeding.” In the Mercer case, the
Housing Authority, refused to move for-
ward after the special master judgment and
was forced to complete the condemnation.

The Marist case, *“ condemnor can not just
abandon a condemnation proceeding.,” was
used by the City (Atlanta) to argue that
their condemnation should not be set aside.
The Court ruled, “In absence of proof that
the City is asserting a right to abandon the
project, or that the condemnation proceed-
ings were not in good faith, the condemna-
tion of lands for highways will not be en-
joined.”

The Gatefield case, the City: “neither can it
be required to keep property “that it neither
wants nor needs;” such a result being
“inimical to the public interest.” The
Court: “As a matter of law, the County
was not entitled to amend or dismiss its
petition.” “(if a condemnor elects to use the
Special Master Act, it is bound by the pro-
visions of that law).” “OCGA 5-6-8 em-
powers the appellate court to “make such
order and to give such direction as to the
final disposition of the case by the lower
court as may be consistent with the law and
justice of the case.” (emphasis added)

Centuries of case law, provide a wealth of
guidance in legal arguments. However, jus-
tice demands that if we are to rely on case
law, we must do so accurately, relying on
the intent of a case law being cited. Citing
case law out of context, is stooping to
trickery in an attempt to make them appear
to support an argument, that may or may
not be defensible.
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